FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH  FLOOR
WASHINGTON,  D.C.    20006

December 8, 1983

ROSALIE EDWARDS                                           :

v.                                                  :   Docket No. WEST 80-441-DM

AARON MINING, INC.                                      :

DECISION

This discrimination case arises under section 105(c)(3) of the
Federal Mine Safety and Health Act of 1977, 30 U.S.G. section 801 et_
seq. (1976 & Supp. V 1981). At issue is whether the failure to provide
more suitable toilet facilities at the mine site, which failure led to
the miner's resignation, constituted retaliatory action in response to
repeated requests and-complaints by the miner concerning existing
facilities.  The administrative law judge concluded that the operator
had constructively discharged the miner in violation of the Mine Act,
Rosalie Edwards v. Aaron Mining, Inc., 3 FMSHRC 2630 (November 1981)
(ALJ).  On review, the operator challenges the judge's finding of dis-
crimination.  For the reasons that follow, we reverse.

The facts are largely undisputed.  The complaining miner, Rosalie
Edwards, worked at Aaron Mining, Inc., as an assayer of gold samples
from January 21, 1980 through about March 15, 1980. At the time that
she accepted employment with Aaron there were no indoor or permanent
toilet facilities on the mine site. Edwards had not inquired about such
facilities when she was hired, but during her tenure she requested
toilet facilities in every daily safety report she submitted, as well as
in conversations with Aaron supervisory personnel.

The only toilet facility on the mine site was an outhouse located
about three-quarters of a mile from the lab in which Edwards worked.
(Aaron had attempted to drill for water for permanent facilities, but
its repeated efforts in this regard had been unsuccessful.)  In order to
reach the outhouse an employee of Aaron had to travel a single-lane road
on which visibility was poor. The employee then had to clinib under a
barbed-wired fence and walk about a half a block down a hill to reach
the outhouse,  Edwards described the sanitary conditions In the outhouse
as appalling and used the facility only once.  In response to her com-
plaints, Edwards testified that Aaron stated that it would Install a
suitable restroom soon.  The lack of water in the area, however,
presented obvious problems.
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